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European Court of Human Rights — GK v. Switzerland (Application no. 55299/20) and AS v.
Switzerland (Application no. 31515/22)

Third party intervention by Vegan Australia

1 These written submissions are made by Vegan Australia® pursuant to leave granted by the
President of the Third Section of the European Court of Human Rights on 2 February 2023 in
accordance with Rule 44, 83 of the Rules of the Court.

Protection of the right to freedom of thought, conscience and religion in Australia

2 While Australia? is not a party to the European Convention on Human Rights (Convention), the
right in Article 9 is similarly protected by Article 18 of the International Covenant on Civil and
Political Rights (ICCPR), which Australia has ratified.®

3 Despite ratifying the ICCPR, there is only limited legislation in Australia giving Article 18 legal
force.* Only three Australian States and territories have enacted statutory bills of rights
containing sections that reflect Article 18 (the Australian Capital Territory, Victoria and
Queensland).® Those Acts generally only apply to public authorities or entities, although this
would include public prisons and hospitals.® While there is also anti-discrimination legislation
that provides protection from discrimination on the basis of a person’s religious belief or activity,
or political belief or activity, it does not protect “belief” per se.” In jurisdictions where there is no
legislation giving effect to Article 18, or where that legislation is inapplicable, Australians may
make complaints to the UN Human Rights Committee under the First Optional Protocol to the
ICCPR that their rights under Article 18 have been violated.®

4 Regardless of the enforcement mechanism available, a key question is whether ethical
veganism?® constitutes a “religion” or “belief” for the purposes of Article 18 of the ICCPR. The UN
Human Rights Committee has said that these words are to be broadly construed'® and that the
right in Article 18 is “far-reaching and profound; it encompasses freedom of thought on all
matters, personal conviction and a commitment to religion or belief whether manifested

1 with the pro bono legal assistance of Squire Patton Boggs (AU) and the Animal Defenders Office.

2 A federation of six States (New South Wales, Victoria, Queensland, Western Australia, South Australia, and Tasmania) and
two main Commonwealth territories (the Australian Capital Territory and the Northern Territory).

3 UN General Assembly, International Covenant on Civil and Political Rights (ICCPR), 16 December 1966, 999 U.N.T.S 171,
https://undocs.org/en/A/RES/2200(XXI).

4 As to the status of treaties in Australian law and mechanisms for enforcement see Angela Radich, “Veganism and the Law in
Australia: Is Discrimination against Ethical Vegans Unlawful?” in Jeanette Rowley and Carlo Prisco (Eds), Law and Veganism:
International Perspectives on the Human Right to Freedom of Conscience, Lexington Books, London, 2022 at pages 4-7.

5 Human Rights Act 2004 (ACT), section 14; Charter of Human Rights and Responsibilities Act 2006 (Vic), section 14; Human
Rights Act 2019 (QId), section 20.

6 See further Radich, “Veganism and the Law in Australia”, pages 14-17.

7 See for example: Anti-Discrimination Act 1991 (Qld), section 7; Discrimination Act 1991 (ACT), section 7(1); Anti-
Discrimination Act 1992 (NT), section 19(1). See also Radich, “Veganism and the Law in Australia”, pages 7-14.

8 UN General Assembly, [First] Optional Protocol to the International Covenant on Civil and Political Rights, A/RES/2200 A
(XXI), article 1 (December 16, 1966), https://undocs.org/en/A/RES/2200(XXI). See also Radich, “Veganism and the Law in
Australia”, pages 5-7.

9 The term “ethical veganism” is used here to refer to veganism based on a person'’s ethical beliefs regarding the treatment
and use of animals which the person applies, as far as practicable, to all aspects of their life (rather than veganism as that term
is used by some to refer to a “vegan diet” that may be adopted for religious, health or other reasons).

10 UN Human Rights Committee, General Comment No. 22: The Right to Freedom of Thought, Conscience

and Religion (Art. 18), CCPR/C/21/Rev.1/Add.4, at [2] (30 July 1993).
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individually or in community with others”.
Is veganism a ‘“religion™?

5 The Australian High Court has held that in order to qualify as a religion it is necessary for there
to be, amongst other things, a belief in the supernatural.’? This excludes purely ethical beliefs
such as veganism, regardless of the strength with which those beliefs are held or their
importance to the individual.

6 The United States Supreme Court took a different view in Welsh v. United States.'? In that case
the Court interpreted the scope of the word “religious” broadly, as including moral and ethical
beliefs about what is right and wrong where those beliefs are held with the strength of traditional
religious convictions.'* Similarly, the NSW Anti-Discrimination Board recommended that relevant
anti-discrimination legislation define “religious belief” to include “a comparable deeply held belief
that can broadly be conceived of as religious”.*® It said that “deeply held moral objections, such
as objections to contraception or abortion, may be maintained by individuals with the strength of
traditional religious views” and that it would be unjust to exclude such complaints from people
with such convictions because the person did not belong to any religious group.®

7 For most ethical vegans their beliefs are strongly held and matters of deep personal conviction.
Most apply those principles across all aspects of their life, including diet, clothing, and
entertainment. Vegan Australia respectfully submits that ethical veganism is a belief equally
entitled to the protection afforded by Article 18 of the ICCPR as discussed below.

Is veganism a matter of conscience or “belief’?

8 This question has not been considered by an Australian court or tribunal. However, there are a
number of international judgments that support a finding in the affirmative, some of which are
discussed below.” In this regard, it can be noted that the Australian statutory bills of rights
giving effect to Article 18 of the ICCPR do not define “belief’. They provide, however, that
relevant international law and judgments of foreign and international courts and tribunals may be
considered when interpreting that word.® The judgments below, and the judgment of this Court
in respect of the current cases, may therefore be considered by Australian courts when
determining whether “belief” encompasses ethical veganism.

9 In Maurice v. Canada (Attorney General)!® the Federal Court of Canada (Trial Division) found
that a prisoner was entitled to be provided a vegetarian diet based on the right to freedom of
conscience in section 2(a) of the Canadian Charter of Rights and Freedoms (Canadian
Charter).?° In that case the Applicant had requested a vegetarian diet based on his

11 UN Human Rights Committee, General Comment No. 22, at [1].

12 Church of the New Faith v. Commissioner of Pay-Roll Tax (Vic) (“Scientology case”) (1983) 154 CLR 120 at [133]-[136],
[139] and [174]. See also Radich, “Veganism and the Law in Australia” at pages 8-11.

13398 U.S. 333 (1970).

14 398 U.S. 333 (1970) at pages 333-34 and 335-44. See also Radich, “Veganism and the Law in Australia” at pages 8-9.

15 Anti-Discrimination Board of NSW, “Discrimination and Religious Conviction: A Report of the Anti-Discrimination Board in
Accordance with Section 119(a) of the Anti-Discrimination Act 1977” [1984] IndigLRes 4 at [1.54] and [1.64].

16 “Discrimination and Religious Conviction,” [1984] IndigLRes 4 at [1.63].

17 See also H v. United Kingdom (1993) 16 EHRR (CD) 44 and Matthew Overton, “Veganism as a Protected Belief under
United Kingdom Human Rights and Equality Law”, in Jeanette Rowley and Carlo Prisco (Eds), Law and Veganism:
International Perspectives on the Human Right to Freedom of Conscience, Lexington Books, London, 2022 at page 169,
particularly at pages 174-9. Note there is some inconsistency in the treatment of vegetarianism in the case law.

18 Human Rights Act 2004 (ACT), section 31(1); Charter of Human Rights and Responsibilities Act 2006 (Vic), section 32(2);
Human Rights Act 2019 (Qld), section 48(3).

192002 FCT 69.

20 2002 FCT 69 at [11]. The Court did not consider the “freedom of thought, belief, opinion and expression” in section 2(b) of
the Canadian Charter of Rights and Freedoms. In the later case of Gagnon v. Canadian Association of Professional
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conscientiously held belief that the consumption of certain items such as meat, fish, eggs and
poultry was “morally reprehensible and poisonous to society as a whole”.?* That request was
refused by the Correctional Service of Canada (CSC) after the Applicant renounced his Hare
Krishna faith.22 In other words, where there was no religious basis for the request.

10 The Court said that the Religious Diets General Guidelines recognised the religious aspect of
the “freedom of conscience and religion” contained in section 2(a) of the Canadian Charter (as
well as of the right to freedom of thought, conscience and religion in Article 18 of the Universal
Declaration of Human Rights),? but that “freedom of conscience has effectively been ignored”.
His Honour Justice Campbell explained:*

Section 2(a) of the Charter affords the fundamental freedom of both religion and conscience, yet
by the CSC's policy, inmates with conscientiously held beliefs may be denied expression of their
“conscience”. In my opinion the CSC's approach is inconsistent. The CSC cannot incorporate
s.2(a) of the Charter in a piecemeal manner; both freedoms are to be recognized.

Vegetarianism is a dietary choice, which is founded in a belief that consumption of animal
products is morally wrong. Motivation for practising vegetarianism may vary, but, in my opinion, its
underlying belief system may fall under an expression of “conscience”. [Original emphasis]

11 Others have also commented on the issue of non-religious beliefs not receiving the same
protections as religious beliefs. For example, it has been said that “[t]Jo those who hold veganism
as a core life-directing belief, it is essential that a pattern ... of relegating the protection of non-
religious beliefs such as veganism, thus threatening their protected status—does not take
place”.?

12 The Court in Maurice also said that, in the context of special diets available to inmates, religious
diets and vegetarian diets are closely related in that many religious diets include some form of
vegetarian menu. This means that accommodating a vegetarian’s conscientiously held beliefs
imposes no greater burden than that already in place for the provision of religious diets.?® Vegan
Australia respectfully submits that the same can be said for veganism, as members of the
Hindu, Buddhist and Jain religions often consume a vegan diet.?” There is therefore no
additional burden imposed on prison authorities by providing vegan meals to ethical vegans.

13 More recently, in Casamitjana v. The League Against Cruel Sports?® the UK Employment
Tribunal found it “easy to conclude” that ethical veganism is capable of being a “philosophical
belief” and therefore a protected characteristic under section 10 of the Equality Act 2010 (UK)
(which reflects Article 9 of the Convention). Employment Judge Postle observed that the right to
freedom of thought, conscience and religion has an important religious aspect but is “also a
precious asset for atheists, agnostics, sceptics and the unconcerned”.?° His Honour considered
whether ethical veganism satisfied the relevant requirements to be a “belief” protected by

Employees 2022 FPSLREB 91 at [147] the Federal Public Sector Labour Relations and Employment Board said it was not
necessary to decide whether veganism is a ground protected by the Charter.

21 2002 FCT 69 at [1].

22 2002 FCT 69 at [1].

232002 FCT 69 at [6] and [8].

242002 FCT 69 at [8] and [9].

25 Qverton, “Veganism as a Protected Belief’, page 178 (see also at page 182).

26 2002 FCT 69 at [13]. See also Jakdbski v. Poland, No. 18429/06, 7 March 2011 at [52].

27 See Radich, “Veganism and the Law in Australia” at page 11.

28 ET 3331129/2018, Preliminary Hearing Judgment, 21 January 2020 (Employment Judge Postle) at [39]. See also Reilly v.
RT Management Bridgeton Limited, ET 4107984/2020, Judgment, 10 June 2022 (Employment Judge McManus) at [104] and
[108].

29 ET 3331129/2018, Preliminary Hearing Judgment, at [27].
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section 10.%° He found that it did. Without setting out each positive finding, it can be particularly
noted that his Honour said that ethical veganism:

(@) is not simply a viewpoint, but a real and genuine belief founded upon a longstanding
tradition recognising the moral consequences of non-human animal sentience;*! and

(b) is without a doubt a belief which obtains a high level of cogency, coherence and
importance, including because the belief concerns the relationship between individuals
and other living things in diet, clothing, consumption, travel and relationships and indeed
many other aspects of daily life/living.%?

In an earlier case, Conisbee v Crossley Farms Ltd,** Employment Judge Postle had concluded
that vegetarianism did not satisfy the requirement for cogency and cohesion, and was therefore
not a belief protected under the Equality Act. His Honour said:**

... the reason for being a vegetarian differs greatly among themselves, unlike veganism where
the reasons for being a vegan appear to be largely the same. Vegetarians adopt the practice for
many different reasons; lifestyle, health, diet, concern about the way animals are reared for food
and personal taste. Vegans simply do not accept the practice under any circumstances of eating
meat, fish or dairy products, and have distinct concerns about the way animals are reared, the
clear belief that killing and eating animals is contrary to a civilised society and also against climate
control. There you can see a clear cogency and cohesion in vegan belief, which appears contrary
to vegetarianism, i.e. having numerous, differing and wide varying reasons for adopting
vegetarianism.

In light of the above jurisprudence, there is a principled basis on which to find that ethical
veganism is a “belief’” or matter of conscience protected by Article 9 of the Convention and
Article 18 of the ICCPR (as well as the relevant sections of Australia’s statutory bills of rights).
Consistency in the interpretation of similarly worded fundamental rights, and in the treatment of
ethical vegans across various jurisdictions, is also clearly desirable.

Following is a brief discussion of the extent to which vegan meals are provided to ethical vegans
in Australian prisons and hospitals. It can be observed that in both of those settings persons are
usually confined and dependent on others for the provision of food.

Provision of vegan food in Australian prisons

17

The UN Human Rights Committee has said that “[p]ersons already subject to certain legitimate
constraints, such as prisoners, continue to enjoy their rights to manifest their religion or belief to
the fullest extent compatible with the specific nature of the constraint”.3 Article 9(2) of the
Convention makes clear that the only permitted limitations on the freedom to manifest one’s
beliefs are those prescribed by law and necessary in a democratic society in the interests of
public safety, the protection of public order, health or morals, or for the protection of the rights
and freedoms of others. Similar words can be found in Article 18(3) of the ICCPR, which the UN
Human Rights Committee has said must be interpreted strictly. None of the above reasons
appear to support the refusal to provide vegan food to prisoners. For example, rather than
causing public order and safety problems, there is some evidence that prisoners fed a vegan

30 ET 3331129/2018, Preliminary Hearing Judgment, at [32] to [39].

31 ET 3331129/2018, Preliminary Hearing Judgment, at [34].

32 ET 3331129/2018, Preliminary Hearing Judgment, at [37].

33 [2019] UKET 3335357/2018 (6 September 2019).

34[2019] UKET 3335357/2018 (6 September 2019) at [41].

35 “General Comment No. 22: The Right to Freedom of Thought, Conscience and Religion (Art. 18)” at [8].
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diet have a lower rate of recidivism.2®

18 The Guiding Principles for Corrections in Australia have been adopted by all Australian State
and territory governments as a statement of national intent around which each jurisdiction must
develop its own legislative, policy and performance standards.®” Paragraph 4.2.3 states as
follows: “Food meets prisoners’ cultural, religious and dietary needs, and complies with
legislation, security, food handling and storage requirements/standards”.*® This paragraph does
not explicitly require the provision of vegan meals and each jurisdiction has its own rules in this
regard (many of which are mere policies and procedures and not enforceable).

19 In Victorian public prisons, the Deputy Commissioner’s Instruction states that vegan meals will
be available on request by a prisoner and will provide dietary intakes in line with Recommended
Dietary Intakes.*® This appears to be consistent with the obligations of Victorian public
authorities under section 14 of the Charter of Human Rights and Responsibilities Act 2006 (Vic),
which reflects Article 18 of the ICCPR. It also demonstrates that such requests are not
burdensome and are able to be accommodated by prison authorities.

20 The Australian Capital Territory (ACT) Human Rights Principles for ACT Correctional Centres
state that all reasonable efforts should be taken to ensure menus in correctional centres cater to
individual detainees’ health, age, cultural, religious, spiritual or other needs.*° Examples of
special diets are given in related standards, which refer to “vegetarian, religious, and cultural
diets”.*! While vegan meals are not specifically mentioned, they may fall within “other needs”. It
also appears that public prison authorities are required to provide vegan meals under section 14
of the Human Rights Act 2004 (ACT) (which reflects Article 18 of the ICCPR).

21 The Queensland Government’s Custodial Operations Practice Directives state that alternative
food options may be provided to a prisoner where there are “cultural or religious requirements”
that cannot be accommodated by the Statewide Prisoner Menu.*? It states that such requests
will be considered by the Chief Superintendent of the corrective services facility “on a case by
case basis”.*® In deciding whether to grant requests for alternative food, the Chief
Superintendent is required to give proper consideration to relevant human rights.** While vegan
diets are not referred to, it appears that in order to meet their obligations under section 20 of the
Human Rights Act 2019 (QId) (reflecting Article 18 of the ICCPR) it is necessary for public

36 “\Jegan Diet Impacts Recidivism”, last updated by Christopher Zoukis, JD, MBA on 24 October 2021,
https://federalcriminaldefenseattorney.com/vegan-diet-impacts-recidivism/.

87 “Guiding Principles for Corrections in Australia”, Victorian Department of Corrections, Prisons & Parole, accessed 4
February 2023, https://www.corrections.vic.gov.au/guiding-principles-for-corrections-in-australia.

38 Government of Australia, “Guiding Principles for Corrections in Australia”, Revised 2018,
https://files.corrections.vic.gov.au/2021-06/guiding_principles_correctionsaustrevised2018.pdf at page 22.

39 “Corrections Victoria Deputy Commissioner’s Instruction: Section 4.03 — Food”, dated 22 March 2022,
https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Ffiles.corrections.vic.gov.au%2F2022-03%2FDCI-
4.03%2520-Food_March22.doc&wdOrigin=BROWSELINK, at section 1.4.

40 ACT Justice and Community Safety Directorate, “Human Rights Principles for ACT Correctional Centres”, dated January
2019, https://lwww.ics.act.gov.au/__data/assets/pdf_file/0005/1317236/ACT-Human-Rights-Principles-in-the-AMC-
booklet. PDF#:~:text=The%20Human%20Rights%20Principles%20for%20ACT%20Correctional%20Centres,a%20safer%2C%
20more%20just%20community%20in%20the%20ACT, at [6.5]. See also Corrections Management (Provision of Meals) Policy
2020 (ACT).

4L ACT Inspector of Correctional Services, “ACT Standards for Adult Correctional Services”,
https://www.ics.act.gov.au/__data/assets/pdf_file/0016/1335013/ACT-ICS-ACT-Standards-for-Adult-Correctional-
Services_final_web.pdf at [52.8].

42 Queensland Corrective Services, “Custodial Operations Practice Directives: Health — Food and Nutrition”, Version 2,
implementation date 10 November 2022, https://www.publications.gld.gov.au/ckan-publications-attachments-
prod/resources/6fb9d24c-0675-45bd-b6d7-b372abda300e/copd-food-and-nutrition-
public.pdf?ETag=20ddf1060318c5c519d556e1c239ccc4, section 5.

43 Queensland Corrective Services, “Health — Food and Nutrition”, section 5.

44 Queensland Corrective Services, “Health — Food and Nutrition”, section 1.
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prison authorities in Queensland to provide vegan meals to ethical vegans.

22 Following a case in Western Australia (WA) in 2019 where a vegan activist said he was forced
to spend two nights behind bars without food after he was refused vegan meals,* the WA
Australian Department of Justice confirmed that special meals are provided for vegan
prisoners.*® The Commissioner’s Operating Policy and Procedure states that prisoners will be
provided special dietary food to meet “established cultural, religious or other special needs”
where practicable.*’ It also states that “lifestyle choices” such as vegan diets will be assessed
on an individual basis by relevant staff at the prison and monitored on a regular basis.*®

23 The South Australian Department for Corrections states that “[p]Jrisoners who identify
themselves as vegetarian upon admission are eligible for the vegetarian menu option” and that
“[plrisons endeavour to provide meals for prisoners with cultural, ethnic or religious beliefs that
require special food preparation”.*® It is unclear whether vegan meals will be provided if
requested and there do not appear to be any applicable Acts or regulations.

24 In the Northern Territory, regulation 23(a) of the Correctional Services Regulations 2014 (NT)
only provides that a prisoner must be provided with food of sufficient quantity and quality to
maintain the prisoner in good health. Section 59(1) of the Correctional Services Act 2014 (NT)
states that to the extent practicable, a prisoner may perform the usual practices associated with
the prisoner’s religion or belief system. However, section 59(3) permits the General Manager to
prohibit the prisoner from doing so where the General Manager considers it inappropriate in
order to maintain the security and good order of the facility or the prisoner’s health or wellbeing.
There is no reference to the provision of vegan or any other special meals to prisoners.

25 In Tasmania, section 29(1)(c) of the Corrections Act 1997 (Tas) provides that every prisoner and
detainee has the right “to be provided with special dietary food where the Director [of Corrective
Services] is satisfied that such food is necessary for medical reasons or on account of the
prisoner’s or detainee’s religious beliefs or because the prisoner or detainee is a vegetarian”.>°
This is mirrored in Standard 91 of the Inspection Standards for Adult Custodial Services in
Tasmania which adds: “or where the prisoner has other reasonable, special needs”.®! Standard
98 later states, by reference to the words of Article 18 of the ICCPR, that “Prisoners should have
the right to manifest their religion or belief in teaching, practice, worship and observance,
consistent with prison security and good prison management”.5? While veganism is not
mentioned, it appears that vegan meals should be provided to allow ethical vegans to manifest
their beliefs.

45 Elle Georgiou, “Vegan Activist James Warden ‘Forced to go Hungry’ in Hakea Prison”, The West Australian, 19 April 2019,
https://thewest.com.au/news/wa/vegan-activist-james-warden-forced-to-go-hungry-in-hakea-prison-ng-b881174255z.

46 Chantelle Francis and Angie Raphael, “Prison confirms vegan meals, after activist claims he went hungry”, The Weekly
Times, 26 April 2019, https://www.weeklytimesnow.com.au/news/national/prison-confirms-vegan-meals-after-activist-claims-
he-went-hungry/news-story/e9e6f16c73c79358a13b97f1c7b2f12f.

47T WA Corrective Services, “Commissioner’s Operating Policy and Procedure: COPP 6.3 Prisoner Food and Nutrition”, version
1.0, https://www.wa.gov.au/system/files/2022-11/COPP-6.3.docx, section 2.

48 \WWA Corrective Services, “COPP 6.3 Prisoner Food and Nutrition”, section 2.

49 “Prisoner health and wellbeing”, South Australian Department for Correctional Services, accessed 6 February 2023,
https://www.corrections.sa.gov.au/prison/prison-life/prisoner-health-and-well-being.

50 Section 4.07 — Food Services of the Director’s Standing Orders was recorded as being under review at the time of writing.
See “Policies and procedures”, Tasmanian Department of Justice, accessed on 6 February 2023,
https://www.justice.tas.gov.au/prisonservice/about/policies-and-procedures. This appears to be following release of the Office
of the Custodial Inspector Tasmania’s “Food and Nutrition Inspection Report” in August 2021,
https://www.custodialinspector.tas.gov.au/__data/assets/pdf_file/0007/641626/TPS-Food-and-Nutrition-Report-Final.pdf.

51 Office of the Custodial Inspector Tasmania, “Inspection Standards for Adult Custodial Services in Tasmania”, November
2018, https://www.custodialinspector.tas.gov.au/__data/assets/pdf_file/0005/546278/FINAL-Inspection-Standards-for-Adult-
Custodial-Centres-in-Tasmania-July-2019.pdf.

52 Office of the Custodial Inspector Tasmania, “Inspection Standards”, November 2018.
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26 The New South Wales (NSW) Custodial Operations Policy and Procedures (2017 version)
states that kosher, halal, vegetarian, or “Religious Friendly” meals can be requested.>® In
December 2022, it was reported in the media that Corrective Services NSW had overhauled the
prison food menu and that while vegetarian options remain, it “has refused to cater for vegans
as they do not meet Australian dietary guidelines”.®* This statement is not correct. The
Australian Dietary Guidelines state as follows:*®

Appropriately planned vegetarian diets, including total vegetarian or vegan diets, are healthy and
nutritionally adequate. Well-planned vegetarian diets are appropriate for individuals during all
stages of the lifecycle. Those following a strict vegetarian or vegan diet can meet nutrient
requirements as long as energy needs are met and an appropriate variety of plant foods are
eaten throughout the day. Those following a vegan diet should choose foods to ensure adequate
intake of iron and zinc and to optimise the absorption and bioavailability of iron, zinc and calcium.
Supplementation of vitamin B12 may be required for people with strict vegan dietary patterns.

27 The Australian Dietary Guidelines do not provide a proper basis for any refusal to provide vegan
meals to prisoners.

28 In summary, while some Australian jurisdictions clearly state that vegan meals will be provided
to prisoners, others are either unclear or appear not to make provision for ethical vegans.*® This
is despite Australia having ratified the ICCPR and there being legislated protections reflecting
Article 18 in three jurisdictions: Victoria, the ACT and Queensland. From the material available,
it appears that the obligations of public prison authorities to allow ethical vegans to manifest
their beliefs may not be well understood, and that religious beliefs are sometimes given primacy
over non-religious beliefs when it comes to the provision of special meals.

Provision of vegan food in Australian hospitals

29 Australia has a national Australian Charter of Healthcare Rights (Charter)®’ that describes the
rights that consumers, or someone they care for, can expect when receiving health care. The
Charter applies to all people in all places where health care is provided in Australia, including
public and private hospitals, day procedure services, general practice and other community
health services. Under the general heading of “Respect”, the Charter specifies that patients
have a right to have their “culture, identity, beliefs and choices recognised and respected”.®® As
a high-level statement of rights, the Charter does not deal with specific issues such as nutrition
standards and menu planning in hospitals. Detailed standards and guidelines relating to patient
meals are, however, developed and implemented at the State and territory level. Most States
and the ACT have explicit policies on patient nutrition and menu design.*® The standards and

53 Corrective Services NSW, “Custodial Operations Policy and Procedures: 11.2 — Religious and cultural services”, date of
effect 16 December 2017, https://correctiveservices.dcj.nsw.gov.au/csnsw-home/correctional-centres/custodial-operations-
policy-and-procedures
copp.html#:~:text=Custodial%200perations%20Policy%20and%20Procedures%20%28COPP%29%201%201.,8%208.%20In
mate%20communications%20and%?20activities%20More%20items, section 2.

54 Linda Silmalis, “Slawshank Redemption”, The Sunday Telegraph, 18 December 2022, page 19. A copy of the revised NSW
Custodial Operations Policy and Procedures document was requested from Corrective Services NSW but unfortunately was
not received prior to these submissions being made.

55 National Health and Medical Research Council, “Australian Dietary Guidelines”, published on 1 February 2013 and last
updated on 15 July 2019, https://www.health.gov.au/resources/publications/the-australian-dietary-guidelines?language=en.

56 Based on publicly available materials. Time did not permit enquiries to be made directly with the prison authorities in each
Australian jurisdiction to determine whether vegan meals are provided.

57 Australian Commission on Safety and Quality in Health Care, “The Australian Charter of Healthcare Rights”, 2" edition, July
2019, https://www.safetyandquality.gov.au/consumers/working-your-healthcare-provider/australian-charter-healthcare-rights.
The Commission is part of the Health portfolio of the Australian Government and is accountable to the Australian Parliament
and the Minister for Health.

58 Australian Commission on Safety and Quality in Health Care, “The Australian Charter of Healthcare Rights”.

59 The Northern Territory and Tasmania do not appear to have publicly available government nutrition standards or menu
guidelines for hospitals or other health facilities.
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guidelines produced or adopted under these policies are administrative rather than legal in
nature, and compliance is left to the health facilities themselves. Most of the standards
recognise vegan diets and, where they do, most provide explicit guidance including vegan
options that comply with the minimum nutrition requirements for inpatients.

30 In Victoria, nutrition guidelines for hospitals are set out in the Nutrition and quality food
standards for adults in Victorian public hospitals and residential aged care services (NQFS).%°
The NQFS specifically reference the right of patients and residents under the Charter to “have
their culture, identity, beliefs and choices recognised and respected”.®* The NQFS’s guiding
principles relevantly include to “embrace the cultural and social aspects of food”.6? The NQFS
also state that to “adhere to national quality standards, menus provided in health services
should meet the cultural and religious needs of patients/residents and offer genuine options to
meet individual needs and preferences”.®® The NQFS state that patients “should be able to
receive a menu that respects their diverse requirements, demographics and backgrounds.”*
Despite these principles, the Australian Dietary Guidelines, and Victoria having passed a
statutory bill of rights,®® (and in contrast to the position in Victorian prisons — see [19] above)
Victoria’'s NQFS state that it does not provide a framework for delivering diets for:5®

... independent patient/resident choice, commonly referred to as therapeutic diets. Some diets
such as vegan or TM [texture modified] vegetarian diets can fail in meeting nutritional needs in a
health service.

31 The NSW nutrition standards for adult and paediatric inpatients in NSW hospitals and for
consumers of inpatient mental health services (NSW Nutrition Standards) define the basic
food and nutrition needs of inpatients and guide the design of menus for NSW hospitals.®’
Patient menus are also developed using additional guidelines known as “diet specifications”.
The specifications give guidance to hospitals about the type and quantities of foods for adult
inpatients who require various therapeutic diets.%® The adult diet specifications specifically
include a vegan diet in its list of “general” diets.®® The NSW Nutrition Standards are currently
under review. The proposed revised standards have been released for public consultation,” and
include vegetarian and vegan diets in the discussion of “standard diets” that require special
considerations during their menu design. The proposed revised standards list “vegan” in the
group of “religious / cultural / lifestyle” diets,”* and acknowledge that vegetarian and vegan diets
are becoming preferred for “personal, religious, cultural or sustainability reasons”.”

32 The ACT follows the NSW Nutrition Standards.” They apply to all ACT Health Services staff

60 Victorian Government, “Nutrition and quality food standards for adults in Victorian public hospitals and residential aged care
services”, March 2022, https://www.health.vic.gov.au/sites/default/files/2022-08/nutrition-food-quality-standards-for-adults-vic-
psracs-full-doc-pdf.PDF.

61 Victorian Government, “Nutrition and quality food standards”, page 12.

62 Victorian Government, “Nutrition and quality food standards”, page 5.

63 Victorian Government, “Nutrition and quality food standards”, page 12.

64 Victorian Government, “Nutrition and quality food standards”, page 20.

65 Charter of Human Rights and Responsibilities Act 2006 (Vic).

66 Victorian Government, “Nutrition and quality food standards”, page 4. See also page 30 stating: “A dietitian reviews any
patient/resident requiring vegan or TM vegetarian food and fluids to ensure nutrition adequacy”.

67 “Nutrition Standards and Diet Specifications”, NSW Government's Agency for Clinical Innovation, accessed on 8 February
2023, https://aci.health.nsw.gov.au/resources/nutrition/nutrition-food-in-hospitals/nutrition-standards-diets.

68 “Diet specifications”, NSW Government's Agency for Clinical Innovation, accessed on 12 February 2023,
https://aci.health.nsw.gov.au/projects/diet-specifications.

69 “General diet — vegan”, NSW Government's Agency for Clinical Innovation, published on 1 November 2011 and last updated
in July 2019, https://aci.health.nsw.gov.au/projects/diet-specifications/adult/general/vegan.

70 NSW Government's Agency for Clinical Innovation, “Nutrition Standards Draft for Consultation”,
https://aci.health.nsw.gov.au/networks/nutrition/consultation-for-nsw-health-nutrition-standards.

7L NSW Government’s Agency for Clinical Innovation, “Nutrition Standards Draft for Consultation”, page 120.

72 NSW Government’s Agency for Clinical Innovation, “Nutrition Standards Draft for Consultation”, pages 75 and 110.

73 Canberra Health Services, “Clinical Policy. Nutrition Standards for Inpatients”, CHS19/178, 4 November 2019.
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responsible for the development and maintenance of menu and recipe design for, and provision
of food to, patients. This appears to be consistent with the obligations of public authorities under
section 14 of the Human Rights Act 2004. See further the case study at [36] below.

33 The Queensland Department of Health’s Nutrition Standards for Meals and Menus (NSMM)
assists with menu planning in Queensland Health Facilities.” It applies to food offered in
hospitals, and sub-acute, residential aged care, and mental health facilities managed by the
Queensland Department of Health,” and includes specific reference to vegetarian and vegan
diets. One of the aims of the NSMM is that “food offered shall meet the nutritional requirements
of the majority of patients choosing to follow a vegetarian or vegan diet”.’® They acknowledge
that patients may follow a vegetarian or vegan diet “for personal, cultural or religious reasons”.”’
The NSMM require at least “two vegetarian/ (including one vegan) options” to be available to
patients to choose each day.’®

34 In WA, the WA Health Nutrition Standards for Adult Inpatients (WA Nutrition Standards)”®
operate as a “best practice guideline for catering and dietetic services to assist in menu design,
planning and assessment” in WA public hospitals.® Failure to comply may constitute a breach
of the WA Health Code of Conduct, compliance with which is mandatory for all health service
staff under WA law.8* The WA Nutrition Standards refer to “vegetarian” but not “vegan” or “plant-
based”. No specific rationale for including vegetarian meals is included, although one of the
“overarching principles” of the Standards is that “menu design is to be based on the needs of
the broader population, taking into account social, cultural and religious needs”.#? Again, this
can be contrasted with the provision of vegan meals in WA prisons (see [22] above).

35 The South Australian Department for Health and Wellbeing has published the Menu and
Nutrition Standards for Public Health Facilities in South Australia (MNS).8® The main goal of the
MNS is to establish a baseline for facilities to meet the nutritional needs of their patients and
other consumers.?* The MNS include “vegetarian/vegan” in their list of Specific Patient Groups
and explain that “plant based diets are becoming increasingly popular in Australia”.8> No further
rationale for including vegetarian and vegan diets is provided. The section on vegan and
vegetarian diets includes comprehensive considerations for nutrition specifications.2®

36 There is no clear information or data on whether patients are provided with vegan meals if
requested in Australian hospitals. Anecdotal evidence®’ indicates that the food provided often
depends on the hospital in question, with some vegans reporting being served nutritious and
substantial vegan meals, while other reporting (at least initially) being served beef, cheese and
other animal products despite advising they are vegan (or meals consisting only of salad or

74 Nutrition and Menu Work Group, Statewide Foodservices, “Queensland Health Nutrition Standards for Meals and Menus
(Revised 2022)”, https://www.health.qld.gov.au/__data/assets/pdf_file/0030/156288/qh-nutrition-standards.pdf

5 Nutrition and Menu Work Group, “Queensland Health Nutrition Standards”, page 6.

76 Nutrition and Menu Work Group, “Queensland Health Nutrition Standards”, pages 1 and 16.

77 Nutrition and Menu Work Group, “Queensland Health Nutrition Standards”, page 16.

78 Nutrition and Menu Work Group, “Queensland Health Nutrition Standards”, page 16.

7 Government of WA, “Nutrition Standards for Adult Inpatients and Residential Aged Care

Policy”, 14 August 2020, https://www.wacountry.health.wa.gov.au/~/media/WACHS/Documents/About-us/Policies/Nutrition-
Standards-for-Adult-Inpatients-and-Residential-Aged-Care-Policy.pdf?thn=0.

80 Government of WA, “Nutrition Standards”, page 1.

81 Government of WA, “Nutrition Standards”, page 6.

82 Government of WA, “Nutrition Standards”, page 3.

83 SA Health, “Menu and Nutrition Standards for Public Health Facilities in South Australia”, https://tinyurl.com/c2cfeskh.

84 SA Health, “Menu and Nutrition Standards”, page 1.

85 SA Health, “Menu and Nutrition Standards”, page 25.

86 SA Health, “Menu and Nutrition Standards”, page 25.

87 Based on posts to social media such as in the “Vegans in Australia” Facebook group.
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fruit). In a contemporary case study,® an 82-year-old ethical vegan presented to a public
hospital in the ACT and it was determined that he needed life-sustaining treatment including
nutritional supplements and nasogastric feeding. He accepted non-vegan treatment on the basis
his life was in danger and there were no vegan alternatives. After a period of time the
nasogastric feeding was stopped and he moved to palliative care. The patient asked to receive
vegan meals, which he received immediately. The meals were, however, the same for lunch and
dinner every day (due to his condition). After the patient’s family raised concerns with the
hospital’s dietician, the patient started receiving a broader range of vegan meals.

37 The position for patients with eating disorders is more complex, especially for those with
anorexia nervosa that may require re-feeding, including oral and nasogastric feeding. It is
beyond the scope of these submissions to address this issue in any detail.® However, care
needs to be taken to recognise requests for vegan meals made by those with eating disorders
when genuinely based on their ethical beliefs (rather than assuming such requests are being
used to mask the disorder). One such ethical vegan stated “Veganism was the only thing
stronger than my illness: | would drink a litre of oil over a teaspoon of cow’s milk”.°® We also
observe that Queensland’s Eating Disorders and Vegan Diets — Clinician Factsheet states that
oral re-feeding is possible with a vegan meal plan under supervision of an experienced clinical
dietitian.®* However, if the severity of the eating disorder requires inpatient or intensive
treatment, then “achieving nutritional goals becomes non-negotiable” noting the general
consensus that in lifesaving or high-risk situations (such as re-feeding) non-vegan medications
or nutritional supplements may be required and should not be withheld.%

Conclusion

38 It appears that given Australia’s ratification of the ICCPR, and the enactment of statutory bills of
rights in three Australian jurisdictions, prisoners and hospital patients should be provided with
vegan meals where such meals are requested on the basis of the person’s belief in ethical
veganism. In practice, this does in fact occur in a number of jurisdictions, both in the prison and
hospital context. The position in relation to hospitals appears to be more positive, with most
Australian jurisdictions adopting explicit policies that include the provision of vegan meals to
inpatients who request them. While there are some areas where vegan meals may not be
provided, this appears to be due at least in part to a lack of awareness of the right of ethical
vegans to manifest their beliefs, erroneous views as to the nutritional adequacy of vegan diets,
and a general lack of understanding of what vegans do and do not consume. It is hoped that as
awareness of veganism grows, and jurisprudence in this area develops, the protection of the
rights of ethical vegans in Australia to manifest their beliefs will further improve.

14 February 2023

88 The case study is based on information provided to the Animal Defenders Office with consent for disclosure from the patient
and his family.

89 For a general discussion of this issue in England, see Jade Elliott-Archer, “Treatment for Disordered Eating in England:
Balancing Vegan Rights and Treatment Requirements” in Jeanette Rowley and Carlo Prisco (Eds), Law and Veganism:
International Perspectives on the Human Right to Freedom of Conscience, Lexington Books, London, 2022 at pages 221-243.
Elliott-Archer states that “[p]roviding forceable non-vegan feeding to a patient who lacks capacity or is a minor but who has a
cogent philosophical belief in veganism is likely to be a breach of the patient's ECHR right to express their philosophical belief,
although the court may conclude that this is justified to protect their right to life” (page 238).

9 Fuller et al, “Veganism and eating disorders: assessment and management considerations”, BJPsych Bulletin (2021), page
4,

91 Queensland Health, “Eating Disorders and Vegan Diets — Clinician Factsheet”,
https://www.health.gld.gov.au/__data/assets/pdf_file/0019/1158211/ed-vegan-clin-factsheet.pdf, page 2.

92 Queensland Health, “Eating Disorders and Vegan Diets — Clinician Factsheet”, pages 3 and 8.
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